NON-PAPER
· Republic of Cyprus Law 130(I) of 2006 entitled “A Law for the Amendment of the Criminal Code” was published in the Official Gazette on 20.10.2006, and entered into force on the same day. It does not have retroactive effect.
· The said Law amends, inter alia, Section 5 of the Criminal Code and inserts a new section, Section 303A, in the latter.
· Sections 5 and 303A of the Criminal Code, in its now amended form, read, in their relevant parts, as follows
:
	Application of the Criminal Code, etc. 

4 of 3/62.
3(a) of 15 (I) of 1999.
3(b) of 15 (I) of 1999.

2(a) of 130 (I) of 2006.
2(b) of 130 (I) of 2006.
2(c) of 130 (I) of 2006.

3 of 45/64.
	5.-(1) The Criminal Code and any other law which constitutes an offence [sic], apply to all offences which have been committed—

(a) within the territory of the Republic
, or

(b) with the Sovereign Base Areas, by a Cypriot against or in relation to a Cypriot, or

(c) in any foreign country by a citizen of the Republic whilst he is [sic] in the service of the Republic, or

(d) in any foreign country by a citizen of the Republic, if the offence is punishable in the Republic by imprisonment which exceeds two years and the act or the omission which constitutes the offence, is also punishable according to the law of the country where it was committed, or
(e) in any foreign country by any person if the offence
—

(i) is treason or an offence against the security of the Republic or the Constitutional Order, or

(ii) is piracy, or

(iii) is connected with the currency or banknotes of the Republic, or

(iv) concerns illegal trade in dangerous drugs, or

(v) is one of the offences for which, on the basis of any International Treaty or Convention which binds the Republic, the Republic’s law applies, or

(vi) has as one of its elements an act or omission, the object of which is immovable property situated in the Republic, including conspiracy, or attempt or incitement or attempt to incite another to commit an offence which has as one of its elements an act or omission the object of which is immovable property situated in the Republic.
…

(3) For the purposes of this section—

…

“territory of the Republic” includes its territorial waters, the air space over the Republic and its territorial waters and any ship or aircraft that is registered in the Republic regardless of its location, except if, on the basis of international law, the said ship or aircraft is subject at the relevant time, by reason of its location, to the exclusive jurisdiction of foreign law.




	Fraudulent dealings in immovable property belonging to another
	303A.-(1) Any person who, with intent to defraud, deals in immovable property belonging to another is guilty of a felony and is liable to imprisonment for seven years
.

(2) For the purposes of the present section a person shall be deemed to be dealing in immovable property where—

(a) [that person] Sells to another, or rents to another, or mortgages to another or encumbers in any way, or makes available for use by another immovable property, or

(b) advertises or otherwise promotes the sale or renting out or mortgaging or charging in any way to another of immovable property or the use thereof by another, or

(c) concludes an agreement for the sale to another, or the renting out to another, or the mortgaging to another, or the charging in any way to the benefit of another, or the use by another of immovable property, or

(d) accepts the immovable property which is the object of the dealing as this is defined in the present subsection.

(3) For the purposes of the present section, a person acts with intent to defraud if, when committing any of the acts set out in subsection (2), that person knows or, under the circumstances, should reasonably have known, that he does not have the consent of the registered owner of the immovable property, or of any other person who has the lawful authority to grant such consent.

(4) The attempt to commit the offence defined in subsection (1) of the present section constitutes a felony and is punishable by imprisonment for five years.

(5) The present section in no way affects the right of an owner of a share or other legal interest in immovable property to deal in relation to such right as the law allows.

(6) The provisions of section 8 [of the Criminal Code] do not apply in any criminal prosecution launched on the basis of this section.” 

[NOTE: For information purposes only, it is recalled that Section 8 of the Criminal Code (entitled, “Bona fide claims of right”) provides that, “A person is not criminally responsible in respect of an offence relating to property, if the act done or omitted to be done by him with respect to the property was done in the exercise of an honest claim of right and without intention to defraud.”] 
 


· The primary motive behind the introduction of the said amendments was to amplify the protection granted by Cyprus Law to the right to property: a right which is enshrined both in Article 23 of the Constitution and in Article 1 of Protocol 1 of the European Convention on Human Rights. Thus, in light of Section 5 of the Criminal Code (as amended), the latter applies to, inter alia, all offences committed against immovable property situated anywhere in the Republic, regardless of

-where in the world the offence is committed;

-the identity of the lawful owner; and 

-the identity of the wrongdoer. 
A secondary motive was one which sprang from the principle of legal certainty. The idea was to fashion Section 303A in such manner as to explicitly designate as offences certain acts/omissions which, to some extent, could already be brought under other Sections of the Criminal Code. One such Section is Section 281 which reads:

	Unlawful possession, cultivation, exploitation or use.
2 of 44/72.

Cap. 232

50 of 1970.
96 of 1972

2 of 44/72

3(1) of 166/87.

2 of 31(I) of 2005.
	281.-(1) Any person who possesses, cultivates, exploits or uses in any way—
(a) land registered in another’s name;

(b) land, in respect of which there has been deposited in the Land Registry Office a contract of sale, under the provisions of the Sale of Land (Specific Performance) Law, by the purchaser thereof,

without the consent of the registered owner or his heirs or of the purchaser of his heirs, as the case may be, is guilty of a misdemeanour and is liable to imprisonment for 2 years or to a fine which does not exceed five thousand pounds or to both of these penalties.

(2) The provisions of section 8 [of this Code] shall not apply in the case of any prosecution under this section, unless the person charged proves to the satisfaction of the Court that he has purchased or acquired by partition, exchange, inheritance or in consideration of marriage such land from the registered owner thereof or his heirs. 


· It is recalled that the conduct of criminal prosecutions in the Republic of Cyprus is under the exclusive control of the Attorney General, who is an independent officer and who exercises his power on the basis of the public interest
.   

--------------------------------------------------------------------------------------------------------------------------------
 

� The highlighted portion of Section 5 shows the part inserted in the said Section by Law 130(I) of 2006.  


� Underlining added.


� Underlining added.


� It should be noted that, in the light of other provisions of Cyprus Law such as Section 29 of the Criminal Code, the Judge may, in the exercise of his/her discretion, impose a sentence for a smaller number of years, a fine or, indeed, a suspended sentence.





� For the competences etc. of the Attorney General see Articles 112-114 of the Constitution, but especially Article 113(2).
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